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AN 


ENQUIRY, &:. 


HE Queſtion--Whether the brother 
of the paternal grandmother, or the 
brother of the paternal great-grandmother, 
ſhall firſt ſucceed to' the inheritance of the 
ſon—having neyer received A, legaf determi- 
nation; or, at leaſt, rio report, or even in- 
timation, of ſuch legal determination being 
known as extant, the only mode of ſolution 
was, and, till an abſolute deciſion by a court 
of law be obtained, muſt remain to be, that 
of deduction from eſtabliſhed principles, 


But though the general principles of our 
laws relative to Deſcents have been, for ſe- 
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veral centuries, ſettled and confeſſed, yet, 
on a ſubject of ſo much magnitude as that 
we are about to inveſtigate,—a ſubject ſo 
abſtruſe in its nature, and connected with an 
almoſt antiquated erudition,—it cannot be 
matter of wonder that different principles 
ſhould be aflumed by different perſons or 
that different perſons ſhould vary from each 
other in their deductions, though the prin- 
ciples which they aſſumed were the ſame. 

Me are informed by Plowden, (a) in his 
Report of the Caſe of Clere and Brook, that 
Mr. Juſtice Manwoode affirmed that the 
brother of the, purchaſer's paternal grandmo- 
ther, ſhould be preferred to the brother of 
the purchaſer's paternal great-grandmother ; 
and, in a note which is ſubjoined to his Re- 
port of that Caſe, he alſo tells us that he 
afterwards put the queſtion to Mr. Juſtice 
Marwoode, in the preſence, of Mr. Juſtice 
Harper, and again, ſeverally, to Mr. Juſtice 
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Mounſon and Sir James Dyer, and that they 
were all of opinion, that the brother of the 
grandmother ſhould firſt take ; though the 
Reporter has, at the ſame time, taken care 
to add that many were of a contrary opi- 
nion; namely, that the brother of the pa- 
ternal great-grandmother ought to have been 
preferred, 


The doctrine, however, of Mr. Juſtice 
Manwoode, has been adopted by Lord Bacon; 
(b) by Sir Matthew Hale; (e) and by the 
Lord Chief Baron Gilbert ;(d) while the con- 
trary poſition has been maintained by Mr. 
Robinſon,(e) and Mr. Juſtice Blackflone.(f) 


—_——— = | 1 Rey 
The arguments of the latter writer were, 
however, controverted by an anonymous 
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(b) Elements, I. p. 3. Tractr. 37. Edit. 1737. 
(c) Hift. Comm. Law. 208, &c. Edit. 1779. 
(d) Ten. 19. 

(e Lato of Inherit. in Fee Simple. Ch. 6, &c. 
(f) 2. Comm. 238. Ch. 14. 
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author, in a pamphlet, which appeared in 
the year 1779, entitled, © Remarks on the 
Laws of Deſcent; and on the Reaſons aſ- 
ſigned by Mr. Juſtice Blackfone, for rejecting, 
in his Table of Deſcent, a point of doctrine 
laid down in Plowden, Lord Bacon, and 
Hale.” * In a note to a late edition of the 
Commentaries, Mr. Juſtice Blackſtone was 
vindicated by Mr. Profeſſor Chriftian ; and 
Mr. Profeſſor Chriſtian has, in his turn, been 
charged with inconſiſtency in his defence ; 
and the tenets, both of the author of the 
Commentaries and his annotator, have been 
again denied, by the ſame anonymous writer, 
in another pamphlet, which has recently 
made its appearance, under the title of 
* Remarks on the Inconſiſtency of the 
Table of Deſcents, projected by Mr. Pro- 
feſſor Chriſtian, in the twelfth edition of the 
Commentaries, with the doctrine laid down 
by Sir William Blackſtone, and by every 
writer on the Law of Deſcents.” 


This will be referred to as the © Fir Pampblet.” 


(8 I 


When the author of theſe pages com- 
poſed his Eſſay on Deſcents, he did not com- 
poſe it with a view to publication, but merely 
to clear up, to himſelf, the doubts he then 
entertained relative to the points he has diſ- 
cuſſed in that little work; and as, from the 
reaſoning of Mr. Juſtice Blackfone, and the 
principles which appeared to the author to 
have been juſt, he entertained but little 
doubt as to the propriety of the doctrine 
maintained by the learned and elegant com- 
mentator on the Laws of England, he thought 
it needleſs to enter into a diſcuffion of the 
queſtion. Had he intended the Eſay on 
Deſcents for the public eye, he would not 


have ſuffered the queſtion to paſs un- 
noticed, 


In a note to his edition of the Tenures 
of the late Chief-Baron Gilbert, (g) the au- 
thor has ſhortly given his ſentiments on the 
ſubject ; but, as the queſtion is again brought 
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before the public, he is induced to confider 
it more particularly, and to endeavour to 
furniſh the ſtudent with data by which he 
may be the better enabled to form his 
opinion on this controverted and important 


point. 


But, before an inveſtigation of the ſubject 
be proceeded in, it may be proper to obſerve 
that the reader muſt not regard theſe pages 
as written merely in vindication of Mr. 
Juſtice Blackftone or in oppoſition to the 
author of the Remarks, but with a view to 
the ſolution of the abſtract queſtion. ' It will 
be a matter of indifference to the author of 
this tract, whether the former or the latter 
be right, when perſonally conſidered ; but he 
is defirous of aſcertaining which of them is 
ſo. And, although the principles aſſumed 
and the deductions which are drawn from 
them, can alone influence the queſtion, yet 
the relative fituation' of thoſe writers makes' 
the diſcovery of the accurate or erroneous 


one of much importance; as an error in 
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the Commentaries, which are ſo univerſally 


conſulted, would certainly be more exten- 


fively injurious than an error in the anony- 
mous pamphlet of the day. 


The general reputation acquired by an 
author, has frequently too much influence 
over the weaker or more indolent part of 
his readers; though the. name or reputation 
of an author cannot affect the truth or error 
of his doctrine. But an anonymous writer, 
it may be urged, muſt reſt more immediately 
on the ſoundneſs of his tenets, and the ac- 
curacy of his concluſions ; and as an author 
who. publiſhes anonymouſly muſt be ſup- 
poſed to have ſome reaſon for withholding 
his name, it does not, perhaps, become his 
readers to enquire after that which he has 
taken pains to conceal, Yet it ſhould not 
be forgotten, that anonymous pamphlets 
often acquire an imaginary importance from 
being the reputed offspring of ſome elevated 
character; and it may, therefore, be of mo- 
ment to many to ſupport the accuracy, or 
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detect the error, of pamphlets which have 
been ſo generally attributed to no leſs a per- 
ſon than the CHI EY Jus TIcE or CANADA. 


We will, therefore, now proceed to en- 
quire into the queſtion, Whether the brother 
of the paternal grandmother, or the brother 
of the paternal great-grandmother, ſhall firſt 
ſucceed to the inheritance of the ſon ? 


Now it is incontrovertibly laid down as 
law—That, in the caſe of a purchaſe, the 
paternal line ſhall always be preferred to 
the maternal ;—and that the heirs on the 
part of the mother ſhall never ſucceed till 
thoſe on the part of the father be ex- 
hauſted. ( 


— That the father has two immediate 
bloods in him; viz. the blood of his father 
and the blood of his mother. () 


— — —— AQ ___—__—_—_—_—qmR  _—_——-_-=-k 


Lin. S. 4: & Co, Litt. 12. a & b. 
(i) Co. Litt. 12. a. & vide Remarks, (Firſt Pamphlet.) 8. 
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— That a perſon taking lands by purchaſe, 
in fee-ſimple, ſhall take them as a feud of 
indefinite antiquity. ( 


If the purchaſer, therefore, die without 
iſſue, we are to ſeek for his heir among the 
iſſue of his father: — If none of thoſe remain, 
we aſk for thoſe of his grandfather :—If none 
of thoſe are to be found, we purſue our en- 
quiries among the iſſue of his great-grand- 
father :—and fo on, ad infinitum.—Or, ac- 
cording to Mr. Juſtice Blackſtone's Table, 
the iſſue of Geoffrey and Lucy Stiles, {or 
the Claſſes, No. 4, &c.) ſhall firſt ſucceed ;— 
then the iſſue of George and Cecilia, (or the 
Claſs, No. 7) ;—then the iſſue of Walter 
and Chriſtian, (or the Claſs, No. 8) ;—and 
then the iſſue of Richard and Anne, (or the 
Claſs, No. 9) and we will ſuppoſe that 
we can trace the male paternal line of John 
Stiles, our purchaſer, no further than to 


(A) Wright's Ten. 17. 180. 2. Bl. Comm. 220. &c. 
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Richard, his paternal grandfather's paternal 
grandfather. 


The Queſtion, therefore, will now be, 
Who 1s the next heir of John Stiles? -The 
brother of Anne Godfrey, (the paternal grand- 
father's paternal grand-mother) ;—the iſſue 
of William and Jane Smith, (the brother of 
the paternal great-grandmother, (or the Claſs, 
No. 10) ;)—or the iſſue of Luke and Frances 
Kempe, (the brother of the paternal grand- 
mother, (or the Claſs, No. 11) ?) 


But, in order to come immediately to the 
Queſtion which we at firſt intended to in- 
veſtigate, we will ſuppoſe our enquiries, as 
to the male paternal line, to end in George 
Stiles, the paternal grandfather, rather than 
in Walter Stiles, the paternal grandfather's 
father, or in Richard, the paternal grand- 
father's paternal grandfather. 


Now we find, according to the poſition 
we have noticed, that George Stiles was 
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compoſed of the bloods both of his father 
and mother :—That of his father we ſuppoſe 
exhauſted ; but that of his mother remains 
in the iſſue of William and Jane Smith, (or 
in the Claſs, No. 10). It appears, therefore, 
moſt evidently, from the authorities cited, 
that the blood of Walter is 1 exhauſted ; 
and, conſequently, that we muſt ſeek for 
his heir in his unexhauſted blood, or in the 
iſſue of William and Jane Smith; or in the 
Claſs, No. 10. Lord Coke ſays, expreſsly, 
that © the father has #vo immediate bloods 
in him ;—the blood of his father and the 
blood of his mother. Born theſe bloods are 
OP THE PART OF THE FATHER :— And 
BOTH Yhe/e bloods of the part of his father 
MUST BE SPENT, before the heir of the blood 
of the part of the mother ſhall inherit.” (1)— 
And it is acknowledged by Lord Hale, (m 
that the collaterals of the father's mother,— 


— — 


(1) Co. Litt. 12. a & b. 
(m) Com. Law. 271. 


C2 


( 16 } 


of the father's grandmother, and of the fa- 
ther's great-grandmother, are of THE BLOOD 
OF THE FATHER, 


If then the paternal great- grandmother 
be of the blood of the father; ſhe muſt, of 
conſequence, be of the blood of the paternal 
grandfather ;—or of George Stiles ;—and 
conſequently, alſo, as the paternal line of 
George is ſuppoſed extinct, it ſhould ſeem 
that the next heir muſt be found in his ma- 
ternal blood, or in that of Chriſtian Smith, 
or in the Claſs, No. 10. 


Again :—As the feud is held ut antiquum, 
it is ſuppoſed to have deſcended to the pur- 
chaſer from his anceſtors; and, as the pa- 
ternal blood is always preferred, to have 
deſcended to him paternally,—Now, if it had 
actually deſcended in the paternal line, (and 
an actual deſcent is, by the very terms, pre- 
fumed,) (n it may be conſidered as having 


(n) And ſec Wright. 180. 2. BI. Comm. 212. 
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been once actually veſted in the ptrchaſer's 
paternal anceſtors; and, conſequently, it 
may be ſuppoſed to have actually deſcended 
from the moſt remote. Now, if we ſuppoſe 
it to have actually deſcended from George 
Stiles ;—that we can trace the paternal line 
no higher than George ;—that the blood of 
George was compoſed of the bloods both of 
his father and mother ;—and that his father's 
blood is exhauſted ;—the brother of his mo- 
ther, (or the Claſs, No. 10), muſt certainly 
be the heir to the premiſes :—and the bro- 
ther of Cecilia Kempe, (or the Claſs, No. 11), 
cannot poſſibly be entitled, while any of the 
former Claſs, (No. 10), be in exiſtence. 


If the preſumed deſcent is not to be con- 
fidered as an a&ual one, when compatible 
with the end of the preſumption, there is no 
meaning in terms. As the law, therefore, 
preſumes, that the feud deſcended paternally, 
ſuch feud muſt be conſidered as having ac- 
tually done fo, while the conſideration will 
anſwer the end for which ſuch preſumption 
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was adopted. If it will not anſwer that end, 
the preſumption, as to its paternal deſcent, 
ceaſes; and the law will deem the feud to 


have deſcended maternally, rather than it 
thould eſcheat to the lord of the fee. *— 


Hence it admits the heirs of the mother of 
the purchaſer, when thoſe of the father are 
no longer to be found. 


As the heirs on the part of the father are 
to be preferred, or, in other terms, as the 
feud is preſumed to have deſcended to the 
purchaſer from his father, the law enquires 
(in caſe of the death of the purchaſer with- 
out iſſue) for the heir of the father; as he 
who ought to inherit to the father, ought, 
purſuant to an ancient axiom, (o) to inherit 
alſo to the ſon ; for, in the conſideration of 
the preſent queſtion, we.have nothing to do 
with the half-blood. 


— — — 


* Paſch. 49. Ed. III. pl. 5. fol. 11. b. 12. a. 
% Mich. 12. Ed. TV. pl. 12. fol. 14. a. & ſee 2. BY. 
Comm. 220. & 239. 240. , 
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Now, if the feud be preſumed to have 
deſcended to the purchaſer from his father, 
and his father has left no iſſue, the next 
enquiry is, How did the father inherit it ?— 
If he inherited it from his mother, it muſt 
be /o proved, and if it be not fo proved, it 
will be preſumed to have deſcended to him 


from his father ; as the preſumption is in 
fayour of the male line. 


On the preſumption that it deſcended | 
from the grandfather, and that the grand- 
father has left no iſſue, the queſtion will 
then be,. From whom did he inherit it? 
Here the preſumption again returns, — That 
he inherited it from His FATHER, or Walter 
Stiles. But, according to our fuppoſition, 
the male paternal line, or that of Stiles, can 
Ve no further traced than to George the 
law then will preſume that the feud deſcended 
to George maternally, and, conſequently, 
from Chriſtian Smith ; and, conſequently, 
the next heir to the premiſes muſt be her 
brother, or the Claſs, No. 10. 


nw 
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Again : As the antiquity of the feud is 
merely prefumed, no particular anceftor can 
be abſolutely precluded from being the ſtock 
of the deſcent. The firſt preſumption, 1n- 
deed, is that the feud had deſcended from 
the male anceſtor ; but it might, by poſſi- 
bility, have deſcended from a female: It 


might have deſcended from the mother, or 


grandmother; the great-grandmother, or 
great-great-grandmother :—All theſe lines, 
therefore, ſhall, in their turn, ſucceed to the 
inheritance of the ſon, on the extinction 


of the line which the law firſt enables to 
ſucceed. 


Now the ſon might, by poſſibility, have 
inherited the feud from his mother, his 
grandmother, great-grandmother, &c. as well 
as from his father, his grandfather, his great- 
grandfather, &c. but the preſumption will 


| be that it had deſcended in the paternal 


line. Now we can trace that line no further 
than the paternal grandfather, George Stiles ; 
but /o far we can trace it; and /o far the 


[ 21 ] 


preſumption will carry us. If then we ſup- 
poſe that the ſon took the feud by deſcent 
from Chriſtian Smith, his paternal grand- 
father's mother, this preſumption that he 
took it by deſcent from his father Geoffery 
Stiles, and that Geoffery Stiles took it by 
deſcent from his father George Stiles, will be 
preſerved ; ſince both Geoffery and George 
might have taken it by deſcent from her : 
and, conſequently, her brother, or the Claſs, 
No. 10. muſt be entitled. Whereas ſhould 
we deem the feud to have deſcended from 
Cecilia Kempe, the purchaſer's grandmo- 
ther, and ſo firſt admit the Claſs, No. 11. 
ſhould we not immediately contradict our 
firſt preſumption, —that it had deſcended 
from the paternal line; z. e. from George 
Stiles, to whom we could have traced it, pre- 
ſumptively If, inſtead of conſidering it as 
deſcended from the purchaſer's paternal 
grand-mother, we regard it as coming from 
the mother, Lucy Baker, ſurely we muſt 
contradict our preſumption ſtill more groflly, 
| I) | 
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fince we muſt then exclude not only George 
Stiles but Geoffery alſo. But, as it is agreed 
on all fides, that the brother of Cecilia 
Kempe, or of the paternal grand-mother, 
ſhall take before the brother of Lucy Baker, 
or of the mother, (y) muſt not the bro- 
ther of Chriſtian Smith, or of the paternal 
great-grandmother, be preferred to Cecilia 
Kempe ?—Will not every reaſon that can 
carry us to the line of the grand-mother, 
in preference to that of the mother, carry 
us alſo to that of the great-grandmother, in 
preference to that of the grand-mother ?—— 
And, as the purchaſer, his father, and his 
paternal grandfather, might have taken the 
feud from the paternal great-grandmother, 
Chriſtian Smith, while the purchaſer, and 
his father only, could have taken it from the 
paternal grandmother, Cecilia Kempe, muſt 
not the chance or probability, and, conſe- 
quently, the preſumption, be in favour of the 


(2) Clere & Brook. Plocod. 444. Dyer. 314. a. S. C. 


L I 


former, or of the Claſs, No. 10 ?-——And, if 
we could have traced the male paternal line 
higher than George Stiles, the chance or 
probability, and, conſequently, the preſump- 
tion, would, from the yery nature of the 
thing, be proportionably encreaſed, accord- 
ing to the remoteneſs of the female paternal 
anceſtor. 


Again :—A wife, —as a wife, —is not an 
anceſtor. Now, if we can trace the feud 
preſumptively to the purchaſer's paternal 
grandfather, George Stiles, and ſuppoſe his 
paternal line exhauſted, then George Stiles 
muſt be ſuppoſed to have had the feud from 
his mother, Chriſtian Smith, and not from his 
wife, Cecilia Kempe; ſince the preſumption 
will be that he a//o had taken it by deſcent ; 
and, conſequently, the brother of his mother, 
or the Claſs, No. 10, muſt be entitled to the 
inheritance. 


As, therefore, the law gives the preference 
to the heirs of the male rather than to thoſe 
D 2 
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of the female, and to the heirs of the mother 
rather than to thoſe of the wife if the feud 
can be traced preſumptively to the paternal 
grandfather, muſt not his mother's heirs be | 
firſt entitled, if thoſe of his father are no 
longer to be found ? If we prefer the blood 
of the grandmother to that of the great- 
grandmother, do not we contradict the very 
axioms we ſet out with? Do not we give 
the preference to the grandmother rather 
than to the grandfather ?—To the wife than 
to the huſband ?—To the female than to 
male? Can we be ſaid to prefer the grand- 
father, when we ſhut out his maternal heirs 
from the ſucceſſion ?--If a perſon's blood 
be compoſed of that of both of his anceſtors, 
muſt not his blood he conſidered as exiſting 
till that of Voth of his anceftors be no more? 
If the blood of the mother (the mother of an 
anceſtor, however remote,) continue, muſt 
it not be a continuance of the blood of the 
| ſon?--Can his blood be conſidered as ex- 
hauſted, while one half of it remains? Can 
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we deem it wholly extin& when one half 
is not taken into conſideration ? (9 


From what has been advanced, therefore, 
it ſhould ſeem to follow inevitably that the 
brother of the paternal great-grandmother 
ought to be preferred, in the ſucceſſion, to 
the brother of the paternal grandmother.— 
But, before the ſubject be diſmiſſed, it may 
be proper to conſider more particularly what 


has been urged in favour of the contrary 
poſition, 


And, in the firſt place, it is obſervable 


that it is not noticed by Plowden that Mr. 
Juſtice Manwoode cited any authority in ſup- 
port of what he advanced: Nor is either 
of the other Juſtices noticed as having cited 
any: Nor does the reporter himſelf, either 
in the caſe or the ſubjoined note, refer to 
any authority: Neither does Lord Bacon ;— 


% Watk. N. XVII. to. Gib. Ten. 19. e. p. 366, &e. 
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Neither does Sir Matthew Hale; — Neither 
does the Chief- Baron Gilbert cite any. 


The author of the Remarks, indeed, ſays 
(Tr) that the Yearbook, Mich. 12. Ed. IV. 12 * 
might be juſtly cited in ſupport of his own 
ſyſtem :—© For the queſtion,” ſays he, © be- 
tween Mamwoode and Mr. Juſtice Blackflone 
is this :—When all the repreſentatives of the 
male ſtock of the paternal line are extinct, 
who ſhall ſucceed ?-—The former ſays the 
heir of the Ailes; the latter the heir of the 
Bęſailes; but, what is moſt ſingular, to ſup- 
port his (Mr. Juſtice Blackfone's) argument, 
an authority is brought which, upon the 
ſame queſtion, gives the ſucceſſion to the 
Alles :—© The heir of the ſon, on the part 
of the Ailes, ought to inherit.” 


Now it ſhould be obſerved that there 
is not one Word in this caſe in the Year- 


(r) Firſt Pampblet. 39. 
* Fol. 14. a. | 
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book (s) which ſays that the heir of the 
Ailes ſhould exclude the heir of the Be- 
ſailes; — but only that the heir of the Alles 
ſhould take, and not the heir of the mother ; 
which is not diſputed. Could the iſſue 
have been ſuppoſed to have left an heir on 
the part of the Be/ailes, no intimation is 
given in the caſe that ſuch heir ſhould not 
have ſucceeded in preference to the heir 
on the part of the Ailes. This caſe, there- 


V Nota g. fuit ten. p. touts les Juſtic. de Comen Bank, 
9. lou bome p.chaſ. terre & devy ſans iſſue & ſans beir 
de pt. le pere, g. ſon prochein beir de pt. le mere ava. le 
terr. & ſi boe. p.chaſe. tr. & ad iſſue & devy, Tiſſue ent. 
& deuy ſans iſſue, & ſans heir de pt. s. pier. s. de pt. aile 
5. pere, g. en ceſt caſe Their de pt. le mer. s. pere. 5. de pt. 
fon aielles doit enberit, car ceſty q. doit enberit. al pere doit 
enberiter al fits. Fuit [ auæy. ] ten. fi home purch. terr. & 
ad iſſue, . ad le terr. per diſc. & puis Tiſſue devy ſans iſſue 
& ſans beir de part le pere, 9. Their de pt. le mere Ie fits 
ne doit enberiter, car il n'eft de ſank ceſtuy en g. Toriginal 
poſſe}. commence. 5. il net de ſank le pere, &c. mes Their 
le fits de part Taielles, s. de part le mere ſon pere doit en- 
berit, c. 


[ 28 ] 
fore, does not appear to be a caſe which 
might be juſtly cited in ſupport of the po- 
ſition that the brother of the paternal Ailes 


_ ought to be preferred to the brother of the 
paternal Be/ailes. 


Seeing then that there is no authority re- 
ferred to which can eſtabliſh the poſition, 
it remains only to examine into the reaſons 


alleged in its ſupport. 


Mr. Juſtice Manwoode ſays (t) that the 
brother or ſiſter of the purchaſer's paternal 
grand-mother ſhall be preferred before the 
brother or ſiſter of the purchaſer's paternal 
great-grandmother, BECAuss they are equally 
worthy in blood (for ſuch heirs come from 
the blood of the female ſex, from which the 
purchaſer's father ſued) ; and, where they 
are all equally worthy, the next of blood ſhall 
always be preferred as heir. 


(t) Plowd. 450. 
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And Plotoden, in his note, when ſpeaking 
of his putting the queſtion to Mizmrwoode, in 
the preſence of Harper J. aſſerts the reaſon 
to be Becauſe the former (i. e. the bro- 
ther of the paternal grand-mother) is nearer 
in blood to the purchaſer on the part of his 
father ; which proximity holds place on the 
part of females conjoined by marriage to 
males, where ſuch blood is once derived 
by a male to the firſt purchaſer.” 


Lord Bacon (i) ſays, If a man purchaſe 
land in fee-ſimple, and die without iſſue, 
in the firft degree the law reſpecteth dig- 
nity of ſex and not proximity; and, there- 
fore, the remote heir, on the part of the 
father, ſhall have it before the near heir 
on' the part of the mother ;—but, in any 
degree paramount the firft, the law re- 
ſpecteth not [What ? (u. z.) ] and, there- 


(u) Elements. I. p. 3. Trad. 37. Ed. 1737. 


(uu) If dignity of ſex, the poſition is indiſputably 
erroneous; and if dignity of blood, then there muſt 


E 
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fore, the near heir by the grand-mother, on 
the part of the father, ſhall have it before 
the remote heir of the grand-father, on the 
part of the father. 


Lord Hale, though he acknowledges that 
the brother of the father's grand-mother 
and the brother of the father's great-grand- 
mother are of the blood of the father,-- 
and that the great-grand-mother's blood 
has paſſed through more males of the 
father's blood than the grandmother's, yet 
ſays (w) The father's mother's ſiſter ſhall 
be preferred before the father's grand- 
mother's, or the purchaſer's great-grand- 
mother's brother, BRoAusE they are all 
Cognati, and not Agnati; and the father's 
mother's ſiſter is the neareſt; and, there- 
fore, ſhall have the preference. 


be dignity of blood to reſpect; and, conſequently, 
there muſt be an inequality of dignity ; and, if there 
be an inequality of dignity, the rule of proximity 
cannot apply; as it can only apply where the dig- 
nity Is equal, 


(wv) Com. Law, 271--2. 


* 


Chief-Baron Gilbert, after noticing the 
preference given to the paternal linc,-- 
ſays, (x.) © If the father's male line failed, 
it [the feud] went to the female blood 
of the father; for the Lords were pre- 
ſumed rather to, reſpe& the female blood 
of their former tenants than the blood of 
the mother, who was newly introduced 
into the family of ſuch their feudary : 
Becauſe the feud was given as an ancient 
one: and, by conſequence, the blood of 
the precedent tenant was preferred to any 
other. But the blood of the father's mo- 
ther was preferred to the blood of his 
grand-mother, being both female bloods ; 
and both coming under the conſideration 
of ancient tenants, the nearer tenant's 
blood was preferred to the more remote.” 


In ſhort, the rule aſſumed appears to 
be this—“ Where the dignity is equal, 
there the proximity ſhall prevail.” And, 
conſequently, the firſt thing to be en- 
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quired into is, Whether, in the preſent 
caſe, the dignity of the blood of the 
paternal grand-mother and that of the pa- 
ternal great-grand-mother he abſolutely 


equal, 


The brother of the paternal grand- 
mother and the brother of the paternal 
great-grand-mother claim, it is true, as 
the heir of a female; and, / far, they 
may be conſidered as equal in dignity : 
—but the former, in making out his title 
to the firſt purchaſer, can only claim 
through Geoffery Stiles, the father ; 
whereas the latter can claim through 
George Stiles alſo :—He, therefore, derives 
his title through more males of the pa- 
ternal line; G) and, conſequently, ſhould 
ſeem the more worthy. 


And, as the equality of dignity may 
be thus queſtioned, ſo the proximity itſelf 
may be doubted as applicable to the pre- 


Y See Plowd. 451 Note.—Hales' Com. Law. 271--2. 


Land 2 Bl. Comm. 238--9. 
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ſent caſe. For, though the ſon be the 
firſt purchaſer, yet he takes his feud 2 
antiquum; and, conſequently, as ſuch feud 
is ſuppoſed of indefinite antiquity, and as 
we can trace it, in preſumption, up to his 
paternal grand-father, we muſt prove that 
his paternal grand-father's blood be ex- 
hauſted, before we can have recourſe to 
any other blood ;—and, conſequently, ac- 
cording to principles already noticed, and 
acknowledged by Lord Hale, Lord Coke, 
&c.—as the paternal grand-father was 
compoſed of #wo bloods,-—thoſe of his 
father and his mother ;—and, as his fa- 
ther's is extinct, his heir (and, by conſe- 
quence, the heir of the grand-ſon) muſt 
remain in the blood of is (the grand- 
father's) mother ;—as one of his bloods is 
exhauſted, and the other 120 exhauſted : 
and if the other be not exhauſted, his 
blood cannot be extin& ;—and if his blood 
be not extin&t,--in that other blood muſt 
his heir be found: and, conſequently, the 
brother of the paternal grand-father's mo- 
ther muſt be xearer to the paternal grand- 
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father, at leaſt, than the brother of a 
woman whoſe blood (as ſuch) could poſ- 
ſibly form no part of his. And it can 
be no anſwer to this mode of argument 
to ſay that the grand-ſon was ſeized, (=) 
ſince, though it is admitted--that the 
grand-ſon took as firſt purchaſer, yet he 
took the feud as a feud oF INDEFINITE 
ANTIQUITY ; and, conſequently, as a feud 
which 1s pre/umed to have deſcended from 
the father and grand-father,—and, conſe- 
quently, which muſt be conſidered as 
having actually deſcended from them, 
while any of their blood (and their mo- 
thers, reſpectively, were of their blood (*)) 
be remaining ;—for otherwiſe there 1s no 
meaning in the terms. 


And as to the reaſoning of the Lord 
Chief-Baron Gilbert, it does not appear 
ſatisfactory: For if the Lords were pre- 
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(=) See Hale's Com. Lat. 209. 


% See Hale 2712. Co, Litt. 12 a & b. &c. 
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ſumed to reſpect the female blood of their 
former tenants rather than the blood of 
the mother who was newly introduced 
into the family of their feudary,—and 
the blood of the precedent tenant was 
preferred to any other,—it ſhould ſeem 
to follow that the more remote tenant's 
blood ſhould have been preferred to the 
nearer,—rather than that the nearer ſhould 
have been preferred to the more remote. 


And as to Lord Bacon's doctrine it 
ſeems equally unſatisfactory, and, by far, 
more unintelligible. — And when it is 
conſidered that the author of ze Ne- 
marks (a) obſerves that one at leaſt of 
the poſitions of his Lordſhip © 1s totally 
repugnant to the ſpirit of thoſe laws whence 
the doctrine of deſcent originates,” —and 
that © it has been contradicted by every 
writer on the ſubject, and 1s, therefore, 
inadmiſſible,” —any further obſervation on 


au. 


— —— 


(a) Firſt Pampblet. 31. 33. 
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the paſſage cited would ſurely be deemed 


unneceſſary. 


But, even granting that the blood of 
the paternal grand-mother and the blood 
of the paternal great-grand- mother are 
equal in dignity,—and that the proximity 
is in favour of the former, yet the ap- 
plication of the rule“ That where the 
dignity is equal the proximity ſhall pre- 
vail”—may be, at leaſt, queſtionable in 
the preſent inſtance. 


Now it is acknowledged by the author 
of the Remarks (b) that proximity can only 
prevail where the dignity is equal: and 
he cites from Mr. Juſtice Blackftone (e) that 
the object of the common law is proximity 
merely : not indeed AN ABSOLUTE PROXI- 
MITY, but @ PROXIMITY SUB MODO.”"— 

And he goes on with ſaying, © On theſe 


(Þ) Firſt Pampblet. 30. 
(c) Firſt Pampblet. 1112. 
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two principles, dignity of blood and proxi- 
mity of blood, do the laws of inheritance 
depend. The yirsT of them 18 ABS0- 
LUTE, and operates on ALL Occaſions ;— 
the SECOND admits of SOME MODIFICA- 
TION, whereby it differs from the ſtrict 
idea of proximity.” For, in ſome inſtan- 
ces, ſays he, © the term by legal conſtruc- 
tion is uſed in a ſenſe different from its 
common acceptation :—for a term of ſci- 
ence”, he adds, & is not to be taken in 
its abſolute ſenſe, but as modified by the 
ſcience which adopts it.” 


If then the proximity which is the ob- 
ject of the law be not an abſolute proxi- 
mity, but a proximity sUB MoDo ;--if that 
proximity will admit of any modification ; 
ought not the rule of proximity to be s0 
modified as to render it compatible with 
the exiſtence of axioms which have been 
never denied? Or ought we to ſacrifice to 


this rule, rules which were never queſti- 
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oned, or deductions which ſeem inevitably 


and indiſputably to flow from thoſe rules? 
If the brother of the paternal grand-mother 
is to be preferred to the brother of the pa- 
ternal great-grand-mother, merely in com- 
pliance with this rule of proximity What 
is to become of the rules That the pre- 
ference is due to the paternal line; — 
That a feudum novum is to be held ut 
antiquum ;—That a perſon's blood is com- 
poſed of that of both of his anceſtors ?— 
And what is to become of that principle 
of common-ſenſe which teaches us that 
The WHOLE CANNOT BE EXHAUSTED 
WHILE ONE HALF OP IT REMAINS ? 
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